
ARB J0001/2010-P 

IN THE MATTER OF A COMPLAINT filcd with the City of Calgary Coinposite Assessinent 
Review Board (CARB) pursuant to Part 11 of the Mc~rliciynl Government Act being Chapter M- 
26 of the Revised Statutes of Alberta 2000 (Act). 

BETWEEN: 

The City of Calgary - Applicant 

1,innell Taylor Assessment Strategies - Respondent 

BEFORE: 

Members: 

Paul G. Petry, Presiding Officer 

A preliminary hexing was convened on May 12, 2010 in the City of Calgary in  the Province of 
Alberta to considcr an application brought by the City of Calgary (Applicant) conccrning 
assessment co~nplaints filed by Linnell Tayor Assessinent Strategies (Respondent) with respect 
to the following roll numbers: 

Roll Number - 068206804 
Roll Number - 067072009 

BACKGROUND 

Assessinent coinplaiilts for the 2010 tax year were filed with the City of Calgary Assessinent 
Review Board (ARB) on February 17 and February 25 respectively for the above noted 
properties. The City of Calgary indicated that after the general filing of the 2010 assessments 
complaints, the City had originally sought upwards of 2000 separate preliminary jurisdictional 
hearings to consider applications to dismiss the complaints because of non compliance respecting 
the completion of the complaint forin (schedule 1 of the Matters Relating To Assessinent 
Complaints Regulation (MRAC). This number was later reduced to 52 cases which the Applicant 
suggested will hopefully set the ground work as to the CARB guidelines and expectations for 
some years ahead. The subject complaints are two among the 52 cases which will come before 
the CARB for similar reasons. The primary focus of the alleged non compliance is with respect 
to Section 5 of the complaint form (schedule 1 of MRAC). The Respondent to the City of 
Calgary's application believes that their complaints with respect to the subject properties are in 
full compliance with MRAC Section 2, and therefore valid and should not be dismissed. 
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The ARB scheduled preliminary jurisdictional hearings, for May 12, 2010 to consider the City of 
Calgary's application to dismiss the subject complaints. 

Have the complainants failed to comply with MRAC section 2(1) and if  so is the complaint 
invalid? 

POSITION OF THE PARTIES 

Applicant's Position 

The Applicant argues that MRAC section 2 requires that a complainant must complete and file 
their complaint with the clerk in the form set out in schedule 1 of MRAC and failure to comply 
with this requirement results in the complaint being inviilid and the ARB whether i t  be a LARR 
or a CARB must dismiss thc complaint. It was argued that "must" is to be construed as 
i~nperative and this is consistent with authorities on administrative law and interpretations by the 
courts. The Applicant argues that compliance with the formalities and conditions set out in 
schedule 1 are essential to the acquisition of the right being conferred, in this case the right to 
complain about one's assessment. The more specific breach alleged by the Applicant relates to 
serious deficiencies with respect to the infonnation provided in sections 4 and 5 of scl~edule 1 
wherein the complainant failed to provide reasons in the form of issues, grounds or the requested 
assessment. The Applicant argues that this information is mandatory and that this degree of 
detail is required for the Applicant to prepare for the merit hearing and to allow i t  to determine 
whether meaningful dialogue can occur toward finding a resolution of the issues. Section 4 asks 
the complainant to identify which of the matters set out in 460(5) of the Act is the subject of the 
complaint and whether a request for infoimation has been made under sections 299 and 300 of 
the Act. Section 5 of the complaint form asks for reasons for the complaint including: 

What infonnation shown on the assessment or tax notice is incorrect 
In what respect that information is incorrect, including identifying the specific issues 
related to the incorrect information that are to be decided by the ARB, and the grounds in 
support of these issues 
What the correct information is 
If the complaint relates to an assessment, the requested assessed value 

A bolded note in this section of the form reads: "An assessment review board must not hear 
any matter in support of an issue that is not identified on the complaint form". This warning 
is in reference to section 9(1) of MRAC. 

The Applicant relying on Black's Law Dictionary argued that an "issue" is a point in dispute 
between two or more parties and a "ground" is to provide a basis for something. In this case the 
complainant has not properly set out the specific issues and grounds have not been listed for their 
complaint issues. Further the complainant has not identified the requested assessment but rather 
suggests that the statcd values are preliminary estimates. This again, in the view of the Applicant, 
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does not coinply with the requirement of section 2 and schedule 1 of MRAC. Given that the 
complainant has not complied in coinpleting schedule I the Applicant argues that the CAIiB has 
no choice but to declare the complaints to be invalid under section 2(2) and to dismiss the 
complaints. 

Respondent's Position 

The Respondent was critical of the Applicant for relying on generic deficiency argumcnt and 
exainples rather than dealing more directly with the actual coinplaiilts filed for the subject 
properties. The Respondent indicated that the complaint had been accepted by the ARB clerk and 
this review step should say something as to the completeness of the complaint form. (The 
Applicant did not distinguish between the two subject complaints with respect to their arguments 
and therefore the CARB will u\e the complaint form submitted for roll number 068206804 to 
deinoilstrate how the forms were geilerally completed). The Respondent indicated that the 
question regarding request for information under 299 and 300 was left blank not to side step the 
matter but at that time no request had been made. The Respondent indicates at the beginning of 
the section 5 attachment that the assessed value is incorrect and the assessed valuc is too high. 
Then he goes on to the question relating to issues and supporting grounds, by two columns one 
headed Specific Issues I Grounds and a juxtaposed coluinil headed Supportiilg Facts. Uilder these 
headings the Respondent sets out four aspects of the complaint as follows: 

Specific Issues I Grounds Supporting Facts 

The Respondent then answers the question as to what the correct information is with "Income 
Approach supported by land value as a secondary indicator". The requested value is completed 
in both complaints, however the Respondent goes on to explain on the attachment that these 
values are preliminary estimates until typical due diligence has been completed. The Respondent 
who is an AIC member also explained there can be a conflict with respect to professional 
obligations and the suggestion that a precise value be entered on the complaint form. Further to 
the points already made, an assessment can be any value within a reasonable range of values and 

Highest and Best Use as interpreted by 
the ABU is flawed 

Assessment calculated on Land-as-if- 
Vacant is incorrect and inequitable 

Assessment is excessive 

Assessment is excessive on an 
Actual land value basis 
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not necessarily a single point value. The Respondent also provided comments on the question as 
to whether there have been discussions with the Assessor. The Respondent stated that i t  has 
followed a similar scheme to providing infofination sought in section 5 of the complaint form to 
that taken in the previous year's issue statement and argues that the information provided fully 
coinplies with the MRAC regulation. With respect to the Applicant's concern that the 
Respondent had not answeredThe most important part of the process which the Applicant seems 
to relegate to that of a formality is the disclosure stage. The Applicant takes a position that if 
adopted would mean the Iiespondent would essentially be required to render their entire 
disclosure at the time of filing the complaint. The Respondent requests that the CAlil3 decide to 
reject the Applicant's opinion on these inatters and allow the complainants to proceed to a inerit 
hearing. 

Decision 

Legislative Requirements 

The Applicant has taken the position that the subject complaints do not comply with the 
requirements of MRAC (I)(a) and therefore the co~nplaiilts are invalid and inust be disinisscd as 
set out in MRAC 2 (2)(a) and (b). Before considering the wording of the regulations it is 
important to review the context provided by the Municipal Government Act (Act). Section 
460(5) indicates that "a colnplaint may be related to any of the following matters, as shown on an 
assessment or tax notice". The Board finds that the over arching requirements for a complaint 
relating to any of the ten matters set out in 460(5) of the Municipal Government Act (Act) are 
those set out in section 460(7) which reads as follows: 

(7) "A complainant must 

(a) indicate what information shown on an assessment notice or tax notice is incorrect, 

(b) explain in  what respect that information is incorrect, 

(c) indicate what the correct information is, and 

(d) identify the requested assessed value, if the complaint relates to an assessment" 

The CARB places significant weight on the 4 complainant obligations referred to above as first, 
they are set out in the Act which takes precedence over the regulations including schedule I and 
second, they are preceded with the imperative words "a complainant must". The Act in section 
467(2) further reinforces the significance of the complainant's 4 obligations under 460(7) by 
providing that the Assessment Review Board (ARB) must dismiss a complaint that does not 
comply with 460(7). That being said there is language used in this section that is not absolutely 
clear as to what is expected. The root of the Applicant's complaint validity challenge appears to 
stem primarily from section 460(7)(b) wherein the requirement calls for the complainant to 
"explain in what respect that information is incorrect". The MRAC regulations, apart from the 
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schcdule I (the complaint form), providcs no further elaboration with respect to what may be 
meant by the words "explain in  what respect that information is incorrect". It also must be kept 
in mind that the information being ref'eired to in 460(7)(b) are not the details respecting the 
development of an assessment but rather the basic information which is shown on an assessinent 
notice or tax notice. I11 this case 460(5)(c) an assessinent. The Applicant argues that based on 
MRAC 2(l)(a) there is a requirement that the complaint form be complete in every respect 
leaving no room for partial completeness. Section 5 of the complaint form mirrors the 
requircinent in  section 460(7) of the Act but adds that reasons for the complaint must accompany 
the complaint form, including identifying the specific issues related to the incorrect inSonnation 
that arc to be decidcd by the ARB, and the grounds in support of these issues. The Applicant 
argues that an "issue" is a point in dispute and that "grounds" are the basis for the point in 
dispute. Further this information is mandatory and thc detail provided must be sufficient to allow 
the Applicant to prepare for the merit hearing and allow it to determine whether meaningtill 
dialogue can occur toward finding a resolutioil of the issues. 

The CARB does not accept that the legislation intended this level of detail to be provided at the 
point of filing a complaint. In order for a complainant to do so it would require that the 
complainant, before filing a complaint, will have completed all of their investigations and 
ailalysis as to the rcasoilableiless of both the market value of their property and whether the value 
established by the assessor is equitable considering the assessments of similar property. If this 
could and should be done it  would negate the need for the very detailed and binding disclosure 
rules set out in MRAC section 8 ,9  and 10. The Applicant will in  accordance with section 8(2)(a) 
receive full disclosure of the complainant's case 42 days prior to the hearing. The Applicant then 
has 28 days to prepare and disclose their response to the complainant's case. In view of these 
provisions it  would be unreasonable and premature to remove the property owners right to have 
its complaint heard based on standards of disclosure at the time of the complaint that are not 
justified by clear and unambiguous provisions of thc Act and MRAC. The terms used to 
describe the information required by section 460(7) of the Act and those used to describe what 
information is being sought in section 5 of MRAC schedule I are not absolute or exacting. There 
are no definitions in the Act or MRAC for the words; matters, explain, reasons, issues or 
grounds. It appears to the CARB however that MRAC section 9(1) is helpful as it provides some 
clarity as to what is meant by the phrase used in section 460(7)(b) of the Act "explain in what 
respect that information is incorrect". MRAC 9(2) states that" a CARB must not hear any matter 
in support of an issue that is not identified on the complaint form". The CARB therefore 
concludes that the form of explanation that is required by 460(7)(b) are the issues which should 
speak to why the complainant believes the assessment or any of the other matters on the 
assessment or tax notice may be incorrect. Under 460(7)(b) "a complainant must" provide an 
explanation of what information is incorrect (the issues) and under 467(2) "an ARB must 
dismiss a complaint that was not made within the proper time or does not comply with section 
460(7), therefore if an explanation or at least onc issue is not provided on the compliant form the 
complaint should be dismissed by the CARB. 
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Standard of Compliance 

The difficult question then is what standard should be applicd to determine whether or not a 
coinplainant has fulfilled their obligation under 460(7) of the Act and Schcdule 1 section 5 of 
MRAC? In this regard the Albcrta Court of Appeal decision in Boa~dwalk Reit LLP v City of 
Edmonton 2008 concerning dismissal of complaints is very helpful. This case relates to a MGA 
section 295(4) challenge wherein the complainant may be barred from proceeding to a merit 
hearing for reasons of failure to provide information requested by the assessor. In this case the 
MGB and the Court of Queen's Bench had applied a relatively strict and rigid test as to the 
coinpliance of the complainant in answering the information sought by the assessor resulting in 
decisions to dismiss the complaints filed by Boardwalk. The Alberta Court of Appeal, however. 
rejected the reasoning of the MC;B and Coiirt of Queen's Bench and found that the proper tests to 
be applied were ones of "reasonableness" and "substantial compliance". The Court found that 
this level of flexibility is warranted in circumstances respecting a level of coinpliailce that 
taxpayer needs to meet relative to information dcmandcd by thc assessor. In this casc the Court 
found the taxpayer need only to act reasonably not coi-rectly and the taxpayer's iilfonnation need 
only to bc substantially complete. not entirely complete. The taxpayer need only to do a 
rcasonable amount of work and provide information in thcir possession not create or go out and 
find inforillation to satisfy their obligation. 

The more rigid standard advocated by the Applicant apparently resulted in approximately two 
thirds of the 2010 complaints bcing considered to be non-compliant. This suggests to the CARB 
that the standard expected by the Applicant is not understood or evident to the majority of 
taxpayers. Many of the complaints may be represented by qualified tax agents but the standard of 
compliance must consider a wide range of abilities, knowledge and understanding among 
potential complainants. In other words the standard should be that which the average lay 
complainant will understand and be capable of successful compliance. The CARB finds that 
reasonableness and substantial compliance tests similar to the Boardwalk decision are 
appropriate in the context of assessment complaints made under the provisions of the MGA and 
MRAC. 

Therefore respecting the application before the CARB we find that the taxpayer is required to 
provide information respecting what is complained about and why that complaint is being raised. 
If that information is generally contained within the complaint form, then i t  can be said that 
substantial compliance has been met. Where these particulars are not found to be present within 
the complaint form then the complaint should be found to be invalid and should be dismissed in 
accordance with MRAC section 2(2). The complainant in this case had attached a document to 
the complaint form that provides 4 issues with sufficient clarity along with supporting facts and 
case references. This information in the opinion of the CARB fully meets both the 
reasonableness and substantial compliance tests described above. Therefore the CARB finds that 
the complaints are in compliance with MRAC 2(1) and orders that the inatters proceed to 
hearing. 
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Secondary Deficiencies Matters 

The Applicant also argued that the requested assessed value to be shown in section 5 oC schedule 
1 inust be exact and not subject to change. In this case both coinplaint forms show specific 
values and thc CARB finds that this complies with what can be expected. The Respondent makes 
the observation in its attachment that the value is preliminary pending the additional information 
and analysis that will be done between the filing of the complaint and their disclosure 42 days 
before the hearing. The CARB believes that this seems entirely reasonable. The requested values 
on complaints are likely to be a complainant's estiinated value based on fairly rudimentary 
analysis done to detcrinine whether there is a reasonable basis for the complaint. This initial 
viilue may be later impacted as the complainant makes out thcir full case for disclosure under 
section 8 of MliAC and inay again be impacted by the disclosures of the assessor. I f  such were 
to occur it should serve only to sharpen the issues in the hearing of the matters in dispute. 

The Applicant argued that the value of factors used to determine thc requested assessment must 
be known and shown in Section 5 and the complaint form schedule I inust be entirely complete 
without allowance for partial completeness. This would include the cluestions respecting 
discussions between the co~nplainant and the assessor. This level of detail it is argued would 
assist the Applicant to dcteriniile if meaningful dialogue could be pursued in an attempt to find 
resolution of the complaint. The subject complaint forms indicate that no discussions have 
occurred and reasons are also provided. While the CARB believes discussion between the parties 
is a good practice there is no obligation for the complainant to discuss the matters under 
coinplaint with the assessor and therefore there should be no reasoil to expect an explanation 
beyond what has been provided in this case. 

It is unclear as to what concern the Applicant may have respecting section 4 of schedule 1 as the 
first question has been responded to and the second question is not applicable as no request for 
information under sections 299 or 300 of the Act had been made at the tiine of filing the 
complaint. There is no obligation on a complainant to make a request for information under 
sections 299 or 300 of the Act or if this is done when i t  must be done. Therefore the CARB 
accepts the complainant's answer in this regard to be appropriate. 

Decision and Direction 

In view of all of the foregoing the CARB has decided that both of the subject complaints are in 
compliance with the Act and MRAC and therefore directs that the subject complaints precede to 
hearing as scheduled. 
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It is so ordered. 

Dated at the Calaary ARB Offices, City of Calgary in the Province of Alberta. this d d a y  of 
M/w q201o. 

& Presiding Officer, Paul G. Petry 

Sent to: 

Assessment Tribunal Unit #SO02 
The City of Calgary 
P.O. Box 2100, Station M 
Calgary, Alberta T2P 2M5 

Linnell Taylor & Associates 
802,1039 - 17"'Ave SW 
Calgary, AB T2T 0B2 

Minister of Municipal Affairs 
Hon. Hector Goudreau 
C/O MGB Office 
151h Floor, Commerce Plaza 
10155 - 102 ST 
Edmonton, AB T5 J 4L4 

Estancia Investments Inc. 
450,707 - 7'h Ave SW 
Calgary, AB T2P 3H6 

Louson Investments Ltd. 
502,815 - 1" ST SW 
Calgary, AB T2P IN3 
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APPENDIX "A" 

DOCUMENTS RECEIVED AND CONSIDERED BY THE CARB: 

NO. ITEM 

1. Exhibit 1A - City of Calgary Submission 
2. Exhibit 21i - Linnell Taylor Assessinent Strategies Submission 

PERSON APPEARING CAPACITY 

1. Powell - City of Calgary 
2. K. Hess - City of Calgary 
3. D. Sheridan - 1,innell Taylor Assessment Strategies 
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